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[image: image19.png]/Almost every day one reads or hears about police and/or other law enforcement officers and/or officials of
the State behaving improperly towards members of the public and ignoring their rights. We read often of
motorists being stopped and arrested at roadblocks,siting for hours in the back of a police van and then
being taken to a police station where they may or may not be released on bail. Can you imagine a weekend
or even one night in a police cell?

Iis litle comfort that the victim may be able to get an award against an appropriate department for the
‘damages sustained as a resultof the improper acts. The awards in these cases are not high; it takes many
years for them o come to court and requires substantial expense by the claimant

Many of the awards are against the Commissioner of Police and Municipalities which means that every one
of us, as taxpayers,is sharing the cost.

Readers of Law News will emember that we have often suggested that one of the ways of deterring this
improper behaviour would be for financial penalties to be imposed on the culprit officers personally. I is
clear that internal disciplinary action, if any is taken, is not having any positive results. In fact the unlawful
behaviour continues to escalate. It was therefore with some excitement that | read the recent judgments
delivered on the same day by Acting Judge Du Plssis in the North Gauteng High Court in Pretoria.

‘These were in the cases of Prinsloo v National Prosecution Authority and Coetzee v National Commissioner
of Police. | will deal with them in ths issue under the heading of police fabiliy. The judgmens are good

examples of how the law is developing. These two cases related only to the costs of obtaining the release of
people who had been arrested. In many cases there are damages claimed resulting from improper conduct
by the police and in many of them the victims are awarded damages. These too should be paid on the same
basis as the costs
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[image: image24.png]Prinsloo had been arrested and detained in excess of the permissible period without being given an
‘opportunity to apply for bail. His father was telephoned to come to a police station where he found

his s0n who, he was told, had been arrested on a charge of murdering his wife. He enquired who the
investigating officer was and was told that it was Inspector Mashilo. He asked him when it was anticipated
that Prinsioo would be brought before the court. Inspector Mashilo replied that he was entitied to hold
Prinsloo for 48 hours before bringing him to court for the firs time and that this would be done on the
morning of Monday, 22 November 2009, which was beyond the 48 hour period. He said that he had a
ot of other work to do; he did not have time to take Prinsloo to court and that no pressure should be put
‘on him. He would let Prinsloo go to court when he had time.

An urgent application was made on 19 November 2009 for an order that Prinsloo be released
immediately or alteratively on bail. It was granted subject to certain conditions, including that he would
on the following Monday bring a separate application for bail.

The cost order stood over for consideration and argument was heard on 11 October 2010. The judge
found the attitude of Inspector Mashilo and other policemen to be unacceptable. He said that they had
acted entirely beyond their powers, mala fide intentionall, unreasonably and improperly. He ordered
them to pay personally the applicant’s costs on the scale of attorney and own client. Acting Judge du
Plessis said that f a preferable method of securing an accused's attendance at court for trial is through a
summons, that procedure should be followed. The risk of the suspect absconding or committing further
crimes i relevant to making this decision. Arrests, without a rational and reasonable basi should not
‘occur indiscriminately, irrespective of how severe the alleged criminal offence may be. A person to be
arrested is presumed innocent and his rights to freedom, dignity and fair treatment should be upheld. An
accused may not be held longer than what is absolutely necessary. The 48 hou period is provided not to
assist the state in conducting its investigation, but to ensure that the accused's fights are protected. The,
purpose of bail i to minimalise infringements on the right to freedom of a person who has not yet

been convicted.

‘The Coetzee case was heard by the same judge on the same day in the same Court. It 100 related to the.
costs of an urgent application similar 10 that in Prinsloo’s case although the facts were not the same.

O the day of his arrest four to six melro police vehicles forced Coetzee’ car off the road. The driver's
‘door was pulled open and he was forcibly pulled out of the vehicle and his arm twisted behind his back.
‘The person who pulled him out told him that he was going to be arrested. He was not told the reason
for his arrest, but when they arrived at the Pretoria West police station he was given a form which said
he would be prosecuted for “faling to comply with instructions of a taffc officer, crimen injuria, driving
‘without a licence an unregistered motor vehicle”. There was no mention of negligent driving.
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	[image: image26.png]When deciding whether the officers should be liable to pay the costs of the urgent application the judge found that (1) there was no basis
‘whatsoever for the allegation that Coetzee was driving an unlicensed and unregistered motor vehicle; and (2) if there was crimen injuria it
would be a minor offence and possibly one that could fall under the maxim de minimis non curat lex (the law does not take cognisance of
rivialities). He analysed the rights of a person under the Constitution and found that these rights had been ignored and that the conduct of
the policemen was not acceptable.

The Station Commander, a Senior Superintendent, a Superintendent, Captain, Inspector and Constable were ordered to pay Coetzee’s costs.
Only f all execution steps had been taken against them and finalised and exhausted was the employer, the National Prosecuting Authority, to
make payment. The judge said:

“for the public then, under these circumstances, where there is a shortage of funds to pay for health care, proper administrative and
security services, for environmental protection, education and for a host of other areas of government where funds are needed, to be
forced to pay for the actions of wilful, mala fide and arrogant public officials, who have without hesitation breached the Constitution, the
fundamental rights of the applicant, and who have acted in violation of their obligations of the Constitution, is simply not acceptable. It
cannot be justfied and it should not be tolerated.

.1 am therefore of the view that the time has come to order such public officials, not only t0 right the wrong that has been caused,
and not only to avoid the taxpayer to fund their unlawful frolics of their own, but also to act as a deterrent to public offcils in future, to
grant an order in terms of which al the costs of the litigation caused should be carried by those responsible.”

Law News thinks that the costs orders will act as a deterrent. Even if any of the delinquent offcials cannot immediately pay all the costs, and,
hopefully damages, there could be an order for monthly or other regular payments. The existence of these judgments and the consequences of
unlawiul actions must be brought to the attention of the offcals so that they are aware of their obligations and possible iabilty.
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A delay by a party in exercising a right to cancel a contract may resultin a waiver of that right. Whether or not it does, depends on the,

reasonableness of the delay in the circumstances. If, however, the contract contains a “non-waiver” clause the issue of the reasonableness
is irrelevant





	 

 




 

 

 

 



	[image: image30.png]Cohabitation

Those who choose to live together, unmarried, but as husband and wife, should realise that there are legal and financial implications. This
artcle will deal with only one of them.

Mr McDonald and Ms Young had lived together (in legal terminology, cohabited) as husband and wife for approximately seven years before
their relationship broke down. Mr McDonald did not have any meaningful assets and had a very limited income, while, on the other hand, Ms
Young was a woman of considerable means. During the subsistence of the cohabitation Ms Young acquired immovable property at her own
expense. After the breakdown Mr McDonald claimed that he was entitied to a halfshare of the property, lleging that they had concluded

an express oral joint venture agreement in terms of which Ms Young would contribute financially to the acquisition, completion and
refurbishment of the property, while he would contribute his time and expertise to oversee its development. In the alternative, he claimed,
that she was under a duty by operation of law, or alternatively, by virtue of a tacit contract to support him subsequent to their cohabitation.

The claim based on the alleged joint venture agreement failed because no evidence
was led 1o support it; ither there was no evidence or the legal advice was poor. The second claim also failed because there is no reciprocal
duty of support on cohabitants. Of course there is nothing to prohibit an enforceable agreement to that effect

Difficulties arise when considering the legal positions in regard to entitiement to property registered n the name of more than one party. Are:
they partners or merely co-owners? Each has different legal consequences. This will be dealt with later this year.
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Discrimination is possible but n terms of section 9 of the Consttution it may not be unfair.

‘The right to freedom of religion in the workplace i recognised and protected by our courts. This s to promote diversity and tolerance. An
employer's policy in terms of dress code cannot be at the expense of an employee’s right to practise his religious beliefs.

The employee must show that the religious practice is central to the professed faith and that the employer has been alerted to the
fact that the employer's policy infringes his right; an employer cannot be acting unlawfully f he is unaware of the employee’ belief i the
eligious practise

The question of accommodating religious food preferences at work functions s unclear as it has not been dealt with by the courts, but it
seems that if the employee alerts his employer to food preferences, failure to accommodate them will amount to unfair discrimination.

All employees are entitled to leave days according to the Basic Conditions of Employment Act. The employment contract wil determine
‘whether an employee may take unpaid leave for religious holidays. Where no provision is made for that, the employee will have to negotiate
for it. An employer s not bound by law to grant leave for religious holidays. If it does, it must be allowed to all employees who satisfy the
required criteria

‘An unfair dismissal based on religious discrimination can be referred to either the CCMA or a bargaining council with jurisdiction
for conciflation.

‘Where the issue remains unresolved after concilation it can be referred to the Labour Court, The employee may appeal the decision of the
Labour Court to the Constitutional Court





	 

 




 

 

 

 



	[image: image34.png]For the majority of people, once they have received an offer of employment and accepted t, they expect that the next step is to start work
with the new employer. Occasionall, however, some wil find themselves in the unfortunate position where the offeror reneges on the,
employment contract even before the employee s to report for the first day of work.

In that situation, the essential and obvious question is whether a person whose contract of employment was terminated before employment
commenced is an employee in terms of the Labour Relations Act (LRA) and entitled to the remedies available to employees in terms of
that Act.

Section 213 of the LRA defines an employee as “any person, excluding an independent contractor, who works for another person or for
the State and who receives, or is entitled to receive, any remuneration; and any other person who in any manner assists in carrying on or
conducting the business of an employer”.

The Labour Appeal Court has concluded that the definition can be read to include a person who has concluded a contract of employment
which s to commence on a future date. Like any other contract, it s concluded when the parties have agreed on its essential terms. The fact
that the employment will commence only at a later date is irrelevant.

The essential terms of an employment contract are that there must be an agreement between the parties in which the employee agrees to
perform certain duties for the employer. There should be an agreement on the duration of the contract which can be for a fixed or indefnite.
period; the employer should agree to remunerate the employee and should have the authority to instruct the employee on the way in which
the employee conducts his duties.

An employer's repudiation of an employment contract before the employee commences work constitutes a dismissal in terms of the LRA and
the employee can therefore rely on the remedies provided by it to dismissed employees,

In addition to those remedies, the employee may also approach the Labour Court for specific performance in terms of section 77A(e) the Basic
Conditions of Employment Act. This requires the employer to perform or uphold its part of the contract and employ the employee as agreed.





	 

 




 

 

 

 



	[image: image36.png]Sections 143(3) and 158(1)(€) of the Labour Relations Act, 1995 give the Labour Court the power to make an arbitration award by the
CCMA or a bargaining council withjurisdiction, an order of court. While this makes the award binding and enforceable, employers are often
unwilling to pay.

‘Where the employer i an individual he will be iable personally to pay the compensation and his personal assets may be sol
recover the debt

execution to

‘Where the employer is a company or close corporation the stuation i different. It has aseparate legal personality, which means that it exsts
separately from it owners. Compensation may be recovered from the company or close corporaton tslf, and, generall, not rom a shareholder
andor member (“owner”) i his personal capacity.

However, the compensation owed to the employee may be recovered from an owner personally if the Labour Court concludes that he abused the
separate legal personaliy of the business and, acted improperly in, for instance, closing the business down in order to avoid paying money owed to
an employee. The courtwilldisregard the separate legal personalit of the company or close corporation and the owner will be lable personaly to
pay the money due to the employee. I law, this s called “piercing the corporate veil”.

In arecent case, the Labour Court has also pierced the veil where a company “owner” shut it down and started another company with a different
name in an attempt to confuse employees’ claims and avoid payment, The court found that the new business entity was the same business
operation as the old one, as it carred on the same business operations and was represented and owned by the same people. The new company was
held iable with the owner 1o pay the money owed to

the employee.

1f the employer company is one of a group of companies owned by the same person, which appear to be operating independently, but are in fact
operating as one entity to confuse employees’ laims, and as a result the employees are not sure who the employer i, the court will pierce the veil
and conclude that the others are co-employers and hold them alllable with the owner for the employees' claims.

To enable a court to pierce the vei, it must satisfy itelf that there has been fraud in that the “owner” was aware of the claim and that the only.
reason for closing down the business and opening a new one was to hide behind a different entity to frustrate and confuse the enforcement of the
employee’s award





	 

 




 

 

 

 



	[image: image38.png]‘Once an employee gives notice of termination of employment it may not be withdrawn without the consent of the employer, even if the employer
has not expressly accepted it





	 

 




 

 

 

 



	[image: image40.png]Despite a courtfinding that an employee who, in her interview for employment, had deliberately faled to disclose that she had previously been
dismissed for misconduct by that same employer, it said that there was no generalrule in a contractual context requiring her to have made the.
disclosure. The failure did not amount to a fraudulent mistepresentation entiting the employer to withdraw it offer o the employment. This
decision was probably based on the fact that the information which had been withheld was readily available to the employer.





	 

 




 

 

 

 



	[image: image42.png]Independent contractor

As a general rule an employer is not responsible for the negligence or wrongdoing of an independent contractor engaged by him.
Sometimes he is

Some years ago a judge in the SCA said:

“Cases like this one bring to mind the game known as ‘pass the parcel’. They arise when the responsibiity for performing a task is passed
from hand to hand until ltimately it reaches the person or persons who actually do the work, whether as employees or as independent
contractors. The question that can arise in such cases is who (if anyone) bears liability (1 am referring to direct fiabiity and not Hability that
might arise vicariously) i the performance (or failure to perform) the task causes foreseeable harm to a third party. Unless one is to say that
liabilty always alls only upon the person or persons at the end of the line who actually did the work it follows that somewhere along the line
there might be a party whose legal responsibiity is not discharged by assigning the work to someone else but only by ensuring that the work
is properly done. That is not a matter of jurisprudence but a matter of logic.”
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“The story of Mrs Erasmus i very sad. She had a steriliation operation in a public hospital. It was unsuccessful due to the negligence of the
operating surgeon. Thereater she fell pregnant. This led to a birth process that went terribly wrong and left her brain damaged, mentally
disabled, virtualy blind and unable to walk or talk.

The operation was performed by a surgeon employed by the Department of Health in the Western Cape for which the Premier of the Western
Cape Province takes legal responsibilty. The action for damages was instituted by a curator ad litem who had been appointed for Mrs Erasmus
because she was unable, as a result of her mental disabilty, to manage her own affais.

The defendants and their legal advisers were very creative and, we think, dishonourable i their attempts to avoid fiabiliy.

The main defence was that the causal link between the unsuccessful operation and harm suffered by Mrs Erasmus was too remote to justfy the
imposition of iabilty on the doctor and his employer, the Prerer

In support of this defence it was argued on behalf of the defendants that Mrs Erasmus could have avoided the bith that eventually gave rise to her
damages by undergoing an abortion which was offered to her without charge by the hospital.

The view of the SCA was that Mrs Erasmus’ efusal of the abortion, based on her religious and moral beliefs, could not be found to be unreasonable
and the legal postion i that the refusal could not be regarded as an interruption of the causal connection between the negligently performed
operation and the harm that she eventually suffered.

The defendants contended that even if the sterilisation operation had been performed without negligence, it was not a failafe operation; the,
tisk of pregnancy would remain, If Mrs Erasmus became pregnant under these circumstances, neither the surgeon nor the Premier should be

liable for the consequences. Accordingly, so the argument went, it would be unreasonable and unfai to hold them liable for consequences which
might have occurred in any event. The SCA held that there were two answers to this argument. First, the fact that Mrs Erasmus was not sterised
obviously resulted in a marked increase i the risk of pregnancy. Second, it hardly liesin the mouth of a defendant whose wrongful conduct caused
a particular harm, to argue that the harm would in any event have resulted from other causes. I it were otherwise, a defendant who negligently.
caused a motor vehicle accident could argue that accidents happen every day.

“The final argument on behaf of the defendants was that the complications suffered by Mrs Erasmus during the birth process were unforeseen and
rare. Though recognising that this was so, the SCA agreed with the High Court that demands of faifmess and reasonableness dictated that the doctor
and his employer should be held lable for the harm that Mrs Erasmus suffered.

This was the justce that 5o often eludes the courts. The conduct of the defendants was a disgrace.
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Section 2(1) of the Alienation of Land Act nullfies a sale of land “unless it is contained in a deed of alienation signed by the partis thereto
or by their agents acting on their written authorit”. 5o 100, an authority to someone else 1o sella property must be in writing. The Sectional
Title Act deems a sectional title unit to be land.

“The intention of this requirement is to promote certainty and avoid disputes, litigation and possible malpractice.

It has been suggested by some that the section has failed to achieve its obijectives and s often abused by those who regret having sold or
bought a property at a price they did and then try to rescind the contract because of alleged non-compliance with the requirements of
the section.

The SCA says: “History has proved it to be a fertile ground for litigation, the Law Reports being replete with decisions concerning the validity.
of deeds of sale of land.”

‘The question which arose in a case in which judgment was recently delivered by the SCA related, as many cases do, to the description
of the land.

The test is to determine whether the land being sold can be dentified from the contract itself without resorting to evidence regarding
negotiations and the agreement.

I this case the agreement of sale provided that the seller was going t0 replace an existing building with a new one comprising offices and
apartments and that the seller would provide the purchaser with an office unit at the same price for which named sections were sold; it was
t0 be of the same size and with a similar number of parking bays. The purchaser was also granted an option to purchase a further 140 square
metres when the new building was completed.

‘The seller contended that the description of the property to be sold did not comply with the Act's requirements and also that the option was.
not valid because it too did not describe adequately the relevant portion of the property.

The court had to consider whether the two contracts, namely the sale and the option, were divisible because if it found that the.
property was not properly described in the option and that the two contracts were not severable and separate the sale would also be
rendered unenforceable.

‘The decision was that the two contracts were severable and the court did not have to consider the validity of the option.

It was accepted that the section does not require a “faultiess description of the property sold couched in meticulously accurate terms”.
The description was adequate.

“This judgment should not be interpreted as a license to be careless about the description of a property.
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On 6 July 1987 a sectional plan was registered in the Cape Town deeds office in respect of a development scheme s defined in the Sectional
Titles Act 1971. At the time there was a servitude on part of the common property in favour of a third party. The rules of the scheme
provided that f and when the servitude was cancelled the developer was entitled to develop the servitude area in it sole discretion and for its
own benefit.

Some of the units in the scheme were described as garages, storerooms and maids’ rooms. The rules stated, very simply, that none of those
units could be owned by any person who was not the owner of  “residential unit excluding a maid's room”. This is not an unusual rule

The developer sold al it residential units. Somehow it retained several of the other units.
The holders of the servitude left the servitude area and relocated to other premises. The servitude was cancelled.

Thereafter the trustees of the body corporate wanted 1o sell the servitude area to a third party to be developed for the benefit of itself and the
third party.

“The third party and the body corporate reached an agreement which required an agreement between the developer and the third party.
After having agreed verbally with the developer, the third party rencged and would not sign a written agreement. The result was that the
development did not proceed.

The body corporate then launched an application against the developer in the High Court for a declaration that the developer was not entitled
t0 rely on the reservation contained in the rules; and for an order directing the developer to sell the units which it sill owned. It id not say to
whom and at what price.

The developer admitted that it had not taken out a certficate enabling it to develop the relevant portion of the property, but contended that
the body corporate and al the unit owners were bound by the relevant rules which it ikened to the articles of a company which are binding

on all the members

This has been the view of several courts. It contended oo that the claim for an order requiring it to sell the units which it stil held was too,
vague and not proper.

The application was heard in the High Court in April 2009. Judgment was delivered in February 2011. The body corporate’s claims were
dismissed with costs

The body corporate has noted an appeal which will be heard by the SCA next year.
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Scientific tests on a child to determine paternity should not be ordered where it has been shown on a balance of probabilties. It does not have
to be proved beyond al reasonable doubt.





	 

 




 

 

 

 



	[image: image52.png]Prescription

Prescription does not run against a claim for rectification of a contract.





	 

 




 

 

 

 



	[image: image54.png]State liability

An act designed to regulate the manner in which  final court order sounding in money against the State must be satisfied has been passed.
“This follows from a judgment in 2008 by the Constitutional Court which declared section 3 of the State Liabilty Act to be inconsistent with
the Constitution o the extent that it does not allow for execution or attachment against the State and because it does not provide an
express procedure for the satisfaction of judgment debts” (against the State).

Readers may have read comments about State departments not making payment of their debis timeously and even ignoring court orders to
make payment. One of the sections of the new legislation says that if  State department does not satisfy a judgment timeously or within 30
days of a final court order the judgment creditor may have a writ of execution issued against movable properly of the State which is used by

the department concerned but not f the attachment and sale would severely disrupt service delivery, threaten life or put the security of the
public at risk.

Of concern is that one of the sections provides that a party having a direct and material interest may apply to court for a stay of execution on
the grounds that the sale of the attached movable property is not in the interests of justice.

The Act does not provide for the attachment of immovable property belonging to the State.
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1f a named beneficiary of an insurance policy accepts the benelits under the policy, its proceeds will not form part of the deceased estate of
the insured. They will not be reflected in the liquidation and distribution account and no duty wil be payable thereon. If the estate of the
insured is insolvent the fullproceeds will be payable to the benefiiary of the policy.
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‘The unlawful activites of D and T continue. D has been found guilty in the Belville Commercial Court on 11 counts of fraud and other
dishonest acts relating indirectly to the property of EP. He sold it several times, and received millions, when he had no right to it. T and his
sister have each been found guilty on one charge. The tral had many delays caused by D and T. They have on several occasions employed a
tactic which is becoming increasingly used by accused; legal representatives withdrawing at the last minute and a postponement sought, and
usually granted. Sentence has now been passed; eight years' imprisonment for D and short suspended sentences for his son and daughter
‘whom he blamed for the fraud.

 has been in Pollsmoor prison for about two months. While facing the charges in Bellville, he stole or fraudulently extracted about Rér
from an elderly victim. He was refused bail; good work from an investigator and prosecutor and a brave and competent magistrate.

Now there is another interesting aspect involving a lady we call . For a long time it was suspected that she was financing the civl
by EP against T. Recently her attorneys confirmed that she was controlling the litigation. They have refused to produce the agreement. Its
contents are not diffcult to guess.

Since the 19th century litigation funding has been considered unlawful in South Africa and many other countries. This followed the English
View that maintenance and champerty, as it was known, was unlawful

However judgments of our courts are reversing that ituation in appropriate cases. In 2001
a court concluded that not only was an agreement to share proceeds of
litigation not unlawful, but might be acceptable where a litigant cannot afford to fund the ltigation completely.

In 2004 the SCA said that the need for the prohibition had diminished, if not entirely disappeared, in the light of the importance of allowing
access to justice as required by the Constitution. An agreement by a stranger to fund litigation on the basis that the reward will be part of
the proceeds, if successful,is not necessarily contrary to public policy or void. The judges did sound a caveat (caution) that if the litigation
consituted an abuse of legal process, in appropriate circumstances the court could prevent that.

P was having a free ride. If T lost she would not be liable for any of EP's costs. T has ot one cent. S0 an application was brought by EP to have
her joined as a party to the litigation. Initally she defended the application, but before it was heard, withdrew her opposition and consented
t0 be joined. Now the costs order can be made against her too. Several applications with thousands of pages of affidavits and annexures are
due 1o be heard in August,





	 

 




 

 

 

 



	[image: image60.png]A same-sex marriage or same-sex civil partnership concluded under the Civil Union Act 17 of 2006 is capable of dissolution in terms of the

Divorce Act. Accordingly, any ancillary or pendente lite (pending final ltigation) relief contemplated under the Divorce Act is available to a
marriage or civil union of same-sex partners. This would include an order for maintenance in terms of the Divorce Act and relif in terms of the

Uniform Rules of Court,

The word “martiage” in the Divorce Act must be read so as to include registered foreign same-sex marriages or civil unions/partnerships,
‘which are lawful in the country in which they are concluded.
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Given the “stimulus” packages now being adopted in many countries ... a pastor (from Wilmington, NC) recently quoted the late Adrian
Rogers who said the following some years ago:

“You cannot legislate the poor into freedom by legislating the wealthy out of freedom. What ane person receives without working for, another
person must work for without recciving. The government cannot give to anybody anything that the government does not first take from
Somebody else. When hal of the peaple get the idea that they do not have to work because the other half is going to take care of them, and
when the other half gets the idea that it does no good to work because somebody else is going to get what they worl for that my dear friend,
is the end of any nation. You cannot multiply wealth by dividing it.” The late Dr. Adrian Rogers, 1931 to 2005






	[image: image63.png]“The very act of having to summarise in one’s own words what a witness has said, or what is stated in an affidavit or what a document
says or provides, is in tself a very good discipline and is conducive to a better and more accurate understanding of the case”. [MM Corbett
(Corbett, M “Writing a Judgment”) 1998 115 SALI]






	[image: image64.png]. justice’, according to Plato, requires us o treat equals cqually and unequals unequally ..” (Cachalia JA in Law Society of the Northern
Provinces v Mahon 2011 (2) SA 441 @ 453 (SCA)]






	[image: image65.png]“An expert is not a hired gun who dispenses his or her expertise for the purposes of a particular case. An expert does not assume the role of
an advocate, nor give evidence which goes beyond the logic which is dictated by the scientific knowledge which that expert claims to possess.”
[Davis | in Schneider NO and Others v Aspeling and Another Western Cape High Court Case 8675/09 unreported]






	[image: image66.png]In 49BC when Julius Ceasar crossed the Rubicon ~ a small river dividing Cisalpine Gaul (a province of Rome) from taly ~ committing
an act of treason in so doing, for no Roman general was allowed to enter Italy with his army without the consent of the Roman Senate, he
intended to defy the senate and in effect to declare civil war in Rome. Litele did he foresee (1 suspect) that his act would come to be a symbol
of passing a point of no retwrn in the general sense, and that it has, in South Afica, become a tax mantra in cases that attemp to discern
the distinction between capital gains and taxable income upon a disposal of property”. [Lewis JA in CSARS v Founders Hill ZASCA 66 (10 May.
2011) - unreported]






	[image: image67.png]“Any person who contravenes any provision of this Actis liable to any other person for any loss or damage suffered by that person as a result
of that contravention”. [Section 218 (2) Companies Act 2008]





	 

 




 

 

 

 



	[image: image69.png]About Eversheds

Increasingly commercial activity goes beyond national boundaries. Trade, commerce and
investments span different countries and jurisdictions with different legal and regulatory
practices. Reflecting this, our clients are becoming more and more international in their origins
and scope. The domestic clients of our office are doing business outside South Africa more
frequently. Therefore, our lawyers are acting for our clients in different countries across the
world. And this is why working in partnership with Eversheds is of great benefit to you.

A global approach
A one.of the eaing fulsenvice aw frms i South Affica we can draw upon the mul-nationa esourcesof Evrsheds 0 co-arinat lega achice
wherever you need .

Size and scope
A art of versheds ntematona we canprovid you with the same high sandard o feglexpertse n 47 ofices worldwide, with access o over
4500 people in 30 rsicions. Over 140 egal profssonals witha tta taf omplement of o than 300 make usyour deal egal partner in
South Aia.

Single point of contact

‘We offer you a single point of contact for resolution and advice on all of your legal issues, regardiess of sze, nature or jurisdiction. We operate
internationally as one, with an experienced legal team with expertse in every aspect of the aw.

Cross border solutions

Today's constantly changing business environment requires a aw firm that has the intellectual capital and the breadth and depth of experience
to deal with al kinds of egal transactions. We offer advice that goes beyond national boundarics, helping companies with offices in multiple
jurisdictions or projects requiring cross-border counsel,

Progressive, personal and professional
We are a progrssiv law i, constantly on th ook-out for beter ways o provide reative and cot<fective legal and business solutions fo our
llets, Our approach s personl combine with the ighes professional standars,

A thorough understanding of current and new legisation and continuous development of legal expertise puts us at the cutting edge and gives us
the abiliy to foresee your legal problems and address them before they arise.

Our client base

‘We have an extensive blue-chip client base of major domestic and interational corporations, banks,financialinsttutions and state authorities. Our
‘wealth of experience across a wide range of industries enables us 10 assst you with your own unique business challenges and other strategic issues
that require lega insight.






