REPUBLIC OF SOUTH AFRICA

TOBACCO PRODUCTS CONTROL
AMENDMENT BILL

(As introduced)

(Minister of Hedlth)



GENERAL EXPLANATORY NOTE

[ ] Words in bold ty pe in square brackets indicate omissions from existing
enactments.

Words underlined with asolid line indicate insertions in existing
enactments.

BILL

Toamendthe Tobacco Products Contr ol Act, 1993, soas toinsert definitions of ‘brand
element’, ‘composition’, ‘distribute’, ‘emission’, ‘manufacturer’, ‘promotion’, ‘public
conveyance’ and‘vendingmachine’;toamend definitionsof ‘ adver tisement’,* pack age’,
‘public place’ and ‘tobacco product’; to provide for the enforcement of national
regulations;topr ohibitandr estrict salestoandbyminor s; tor estricttobaccosal esfrom
vending machines; to prohibit the tax-fr ee and duty-free sale of tobacco products; to
pr ovidemeasur estopr eventillicittr adeintobaccoproducts; toincr easethepenalties; and
to provide for matter s incidental ther eto.

Be T ENACTED by the Parliament of the Republic of South Africa, as follows:-

Amendment of the Preamble

1. ThePreambleof the Tobacco Products Control Act, 1993 (hereinafter referredtoasthe
“principa Act”),ishereby amended by thesubstitution for the Preambleof thefollowing:

“Preamble

ACKNOWLEDGING that tobacco use-

is extremely injurious to the hedlth of both smokers or non-smokers and
warrants, in the public interest, arestrictive legslation;

isawidely accepted practiceamongadults, which makesit ingppropriate
to ban completely;

REALISING that the association of smokingwith socid success, business
advertisement and sporting prowess through theuseof advertising and promotion may
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havetheparticularly harmful effect of encouragingchildren and y oung peopleto takeup
smoking;

CONSDERING that the extent of the effects of smoking on hedth cdls for

strongactionto deter peoplefromtakingup smoking, to protect people, especialy young
people from the harmful effects of tobacco products and to encourage existingsmokers

to gve up smoking; and

RESOLVING to aign the hedth sy stem with the democratic vaues of the

Constitution and the international Framework Convention of Tobacco Control and to
enhance and protect the fundamentd rights of citizens by discouragng the use,

promotion

and advertising of tobacco products in order to reduce the incidence of tobacco-related
illness and death;”.

Amendment of section 1 of Act 83 of 1993

2. Section 1 of the Tobacco Products Control Act, 1993 (hereinafter referred to as the
“principd Act”), is hereby amended by the -

(@)

(b)

substitution for the definition of “ advertisement” of the following definition:

adver tisement’, inrelaionto any tobacco product means any drawn, still or
moving picture, sign, symbol, brand eement, other visua image or message or
audible message aimed at the public and designed to promote or publicise a
tobacco product or hastheeffect of promoting or publicising atobacco product
or topromotesmokingbehaviour [andincludes the usein any adver tisement
or promotion aimed at the public of a tobacco product manufacturer’s
company name wher e the name or any part of the nameisusedasor is
includedin atobacco product tr ade mar k ,] and includes product stackingand
product displays of any kind or size, and ‘advertise has a corresponding
meaning;”;

insertion after the definition of “ advertisement” of the following definitions:

‘brand _element’ includes the brand name, trade-mark, trade-name,
distinguishing auise, logo, graphic arrangement, desian, slogan, symbol, motto,
sdlling message, recognizable colour or pattern of colours, or any other indicia
of product identification identica or similar to, or identifiablewith thoseused for
any brand tobacco product;”;

composition’ referstothecontent, arrangement or combination of substances
included in the processing and manufacture of tobacco products;”:

“*emission’ means any substanceor combination of substancesthatisproduced
as aresult of atobacco product beinglit;”;
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(d)

(€)

(f)

(9)

(h)
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insertion after the definition of “employed” or “employ ment” of the following
definitions:

“ ‘manufactur er’ includes any entity that isassociated with the manufacturer,
including an entity that controls or is controlled by the manufacturer or theat is
controlled by the same entity that controls the manufacturer;”:

substitution for the definition of ”package” of the following definition:

“ ‘pack age’ means the container, receptacle or wrapper in which _tobacco
products are sold, supplied or distributed;”;

insertion after the definition of “ private dwelling’ of the following definitions:

“ ‘promotion’ isthe practice of fostering awareness of and positive atitudes

towards atobacco product, brand or manufacturer for thepurposeof sdlingthe
tobacco product or encourag ng tobacco use, through various means including
direct advertisement, discounts, incentives, rebates, free distribution,
entertainments, organised activities, questionnaires or_surveys, promotion of
brand eements by means of related events and products throudh any public
medium__of communication _including _cinematographic _film, television
production, radio production or the Internet, and ‘promot€e_hasacorresponding

meaning;”;

“ ‘public conveyance’ includes any commercid or chartered aircraft, ship, boat,
train, bus, mini-bus or taxi;”;

substitution for the definition of ”public place” of the following definition:

“ *public place’ means any indoor, [or] enclosed or semi-enclosed areawhich
is open to the public or any part of the public, and includes aworkplace and a
public conveyance as wdll as the area within five metres of any doorways or
entrances to the public place, workplace or public conveyance”;

theinsertion after the definition of “public place’ of the following definition:

“‘sell’ in relation to this Act means to sdll, offer to sdl, expose for sae,
distribute, gve, supply, exchanoe, convey, consion, deliver, furnish, or transfer

possession for commercia purposes, or offer to do so, whether for afee or other

consideration or as asample, dft, prize, bonus or otherwisewithout charge, and
‘sd€_has acorresponding meaning;”;

substitution for the definition of ”tobacco product” of thefollowingdefinitions:

“ ‘tobacco pr oduct’ means any product composedinwholeorin part of tobacco,
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including tobacco leaves and any extract of tobacco leaves, and including
cicarette papers, tubes and filters;”:

insertion after the definition of “trade mark” of the following definition:

“ ‘vending machine’ means any means of distribution of tobacco products that
is not monitored in the prescribed manner by ahuman being”.

Amendment of section 2 of Act 83 of 1993

3.

Section 2 of the principd Act is hereby amended by -

(@)

(b)

(©

(d)

(€

by the substitution for subsection (2) of the following subsection:

“(2) TheMinister may by notice in the Gazette prohibit or restrict
smokinginspecifiedoutdoor public spaceswherepersons arelikely to conaregate

within closeproximity to oneanother or where smoking may pose afire or other
hazard.”;

the substitution for subsection (3) of the following subsection:

“(3) A municipdity shal havethe power, duty and obligation to
enforcethis Act and the requlations made in terms thereof in its areaof

jurisdiction.”;

the substitution for subsection (4) of the following subsection:

“(4) Anemployer, owner, lessee or person in control of apublicplace

or specified outdoor space shal, in accordance with requlations madein terms
this Act, post sions informing employ ees and the public of the prohibitions on

smoking.”;

the substitution for subsection (5) of the following subsection:

“(5) TheMinister may make regulations-

(a prescribing the location, content, size and format of any
signs required in terms of this Act; and

(b) cenerdly as needed to carry out this section.”;

the substitution for subsection (6) of the following subsection:

“(6) All public places, workplaces and public conveyances and any
outdoor spacesdesionated non-smokingareasinterms of this Act shalpost signs,
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in accordance with the requlations.”;

0) the substitution for subsection (7) of the following subsection:

“(7) Children under the age of 18 years shdl not be permitted in a
permissible smoking area.”.

Amendment of section 3 of Act 83 of 1993
4, Section 3 of the principd Act is hereby amended by -

€)Y the substitution for the heading of section 3 of the following heading:

“ Adver tising, sponsor ship, pr omotion anddi str i buti on of tobaccopr oducts
and[required] informationthat is requiredin respect of [pack ages] the
pack aging and labelling of tobacco pr oducts.”.

(b) the substitution for subsection (1) of the following subsection:

“(1). No person shal advertise or promote or cause to advertise or
promote by any other person, a tobacco product or a tobacco product-related
brand dement throudh direct or indirect means, including throuch sponsorship
of any organization, event, service, physical establishment, prooramme, project,
bursary, scholarship or any other vehicle of any kind.”;

(© theinsertion after subsection (2) (c) of the following subsection:

“(d) makeany financid contribution to any person in respect of any
organization, event, service, phy sical establishment, programme, project,

bursary scholarship or any other vehicle of any kind.”;

(d) the substitution for subsection (3) and subsection (4) of the following
subsections:

“(3) Noperson shal sel or offer to sell tobacco products

except in apackage containing the quantities or number of units prescribed by
requlation.

4 Notwithstanding any regulation made under this Act, no person
shall sdll or offer to sl tobacco products in the following places:

(@)  hedth institutions, including hospitas, pharmacies and
clinics;

(b)  any educationd or traininginstitutions, includingprimary
and secondary schools, and educationalinstitutionswhere
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more than 50% of the learners are under the age of 18
years.”;

theinsertion after subsection (5) of the following subsections:

“(6) No person shal sl orofferto sell atobacco product unlessit is
hiddenfromview of the cenerd public at the point of sale, except wherethesole
purpose of theretailer is to sdl tobacco products.

(7)  Notwithstandingsubsection (6), retailers may post, inaccordance

with regulations passed in terms of this Act, a notice indicating that tobacco
products are available for sae, the specific brands available for sale, and their

respective prices, provided that brand e ements other than the brand names are
displayed.

8 No person shal sl or offer to sell atobacco product by means of

adisplay that permitsaperson to handle the tobacco product before payingfor
it.

9 No person shal sel or offer to sell tobacco products &t retall
unless signs bearingprescribed health warnings and other prescribed information

areposted at the point of saein accordance with requlations passed in terms of
this Act.

(10) No person shal sell, offer to sdll, supply or distributeto the
_public or any member of the public tobacco products throudh direct offers, the

posta services or the Internet.

(11) Nopesonshdl, a any place or premises in which tobacco or
tobacco-related products are sold &t retail, display any sign concerningthelega

ageat whichtobaccoproductsmay bepurchased unlessthesignis consistent with
the requlations made in terms of this Act.

(12) No person shal manufacture, distribute, or import atobacco
product unless the package containingit displays, in the prescribed form and

manner, including through an enclosed leaflet if prescribed, the information

required by therequlations about theproduct and its emissions, about the hedth
hazards and hedth effects arising from the use of the product or from its

emissions, other hedth rdated messages such as, inter dia, advice on how to quit

smoking, and markings designed to facilitate efforts to identify illegdly
manufactured or distributed tobacco products or products on which tax has not

been paid and the messages may bein the form of pictures or pictograms.

(13) No person shdl package or label atobacco product in any way
that is false, misleading, deceptive or likely to creste any erroneous, deceptive

or misleading impression_about its characteristics, properties, hedth effects,
toxicity, composition, merit, safety, hazards or emissions, including any term,

descriptor, trademark, fiourative or other siogn that directly or indirectly creates
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that impression that aparticular tobacco product is less harmful than another

tobacco product, and this includes, inter dia, terms such as “low tar”, “light”,
“ultraclioht”, or mild.

(14) Any reguirements arising from the above-mentioned clauses do
not relieve amanufacturer or retailer of further lega obligations or other

ligbilities in terms of any other law to warn consumers of the risks of using
tobacco products.

(15) TheMi nister may makereaulations in terms of the objects of the
Act for purposes of achievingthe objects of this Act:

(a) regardingthecontent and format of information described

in subsection 12 of this Act that must appear on packages
and in ledflets;

(b)  regardinginformationthat may not appear on packagesor
in leaflets;

(€ prescribing quantities of tobacco to be sold in asinde
packace:;

(d) prescribing places where tobacco products may not be
sold;

(e prescribing notices and signage et points of sde; and

(3] ceneraly asneededto carry out this section of thisAct.”.

Amendment of section 3A of Act 83 of 1993

5. Section 3A of theprincipa Act is hereby amended by the substitution for section 3A of
the following section:

“3A Product Regulation

(1)  No person shal manufacture, sell, or import atobacco
product except in compliancewith this Act and requlations made in terms of this

Act.”

(2 Every manufacturer and importer of atobacco product shall
provide the Minister, in the prescribed manner and within the prescribed time,
prescribed information about the product and its emissions as required by the
requlations.

(3) TheMinister may make requlations:
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(a) establishing standards for the manufacture of tobacco
products, including

(i)  prescribingtheamount of substances that may be
contained in the product or its emissions;

(ii)  prescribingsubstancesthat may not or may not be
added to tobacco products; and

iii prescribing product desion standards to meet the
hedth and safety objectives of the Act.

(b) prescribing test methods, including methods to assess
conformity with the standards;

(€ prescribinginformation that manufacturers and importers
must provideto the M inister or the public about tobacco
products and their_emission, including sdes data on
product promotion and _information on product

composition, ingredients, hazardous properties and brand
dements;

(d)  cenerdly as needed tocarry out thissection of thisAct.”.

Amendment of section 4 of Act 83 of 1993
6. Section 4 of the principd Act is hereby amended by -

@ the substitution for the heading of section 4 of the following heading

“4 Pr ohibitionof sal e of tobacco pr oducts toand by per sons under the
age of [16] 18 years.” .

(b) the substitution for subsection (1) of the following subsection:

“(1) Nopersonshalsdlorsupply any tobacco product toany person
under the age of [16] 18 years [, whether for his personal use or not].”.

(© Theinsertion after subsection (1) of the following subsections:

“(2) Noperson under the age of 18 years shall sl or offer to sdll
tobacco products.”

“(3) Itshal not beadefenceto subsection (1) that theperson appeared
to be 18 years old or older.”
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Amendment of section 5 of Act 83 of 1993

7. Section 5 of the principd Act is hereby amended by -

(@)

(b)

(©

(d)

the substitution for the heading of section (5) of the following heading:

“ Restriction on [use of vending machines] specific for ms of the sale of
tobacco pr oducts”

the substitution for subsection (1) of the following subsection:

“(1) Thesdeof tobacco products [fr om] through vending machines
shall berestricted [ to places in which pur chases from such machines are
inaccessibletoper sonsunder theageof sixteenyear s]andtheM inister may

make regulations regarding the sale of tobacco products through vending
machines”.

the substitution for subsection (2) of the following subsection:

“(2) Thesaeof tax- and duty- free tobacco products shal be

prohibited within aperiod of threemonths after thecominginto operation of this
A_Ct .1! .

the deletion of subsection (3)

Amendment of section 6 of Act 83 of 1993

8. Section 6 of the principd Act is hereby amended by -

(@)

prescribed
be

(b)
(©

the substitution for subsection (1) of the following subsection:

“(1) Inadditionto theregulations specified in this Act, the M inister

may _make requlations regarding any matter required or permitted to _be
interms of aprovision of thisAct,or any requlationsthat may reasonably

prescribed in order to achieve the objects of this Act.”.

the deletion of subsection (2).

the substitution for subsection (3) of the following subsection:

“(3) TheMinister shdl, not less than [thr ee months] one month
before issuing any regulations under this Act, cause adraft of the regulation to
be published in the Gazette, together with anotice declaring his or her intention
toissuesuchregulation andinvitinginterested personsto furnish him or her with
any comments thereon or representations in connection therewith within a
specified period.”.
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Amendment of section 7 of Act 83 of 1993

9.

Section 7 of the principd Act is hereby amended by -

(@)

(b)

(©

(d)

the substitution for subsection (1) of the following subsection:

“(1) Any personwho contravenes section 2(1) or fallsto comply with
any noticeissued in terms section 2(1) shall be guilty of an offenceand liable on
conviction to afine not exceeding[R200] R20 000 or to such pendties as may
be determined for thefirst offence, and in the case of aany subsequent offences
to afineof not less than R20 000 and not more than R 100 000 or such pendties
as may bedetermined;”.

the substitution for subsection (2) of the following subsection:

“(2) Any person who contravenes or falls to comply with any
provisionsof sections 4(1) or 5(1) or fals to comply with any noticeissued in
terms section 4(1) shal be quilty of an offence and liableon convictiontoafine
not exceeding[R10 000] R50 000 or such[imprisonment] pendtiesas may be
determined for thefirst offence, and in the case of aany subsequent offences to
afine of not less than R50 000 and not more than R 150 000 or such pendtiesas
may be determined;”.

the substitution for subsection (3) of the following subsection:

“(3) Any person who contravenes or fails to comply with the
provisions of section 3, 3A or 4A or any noticeissued in terms of section 3, 3A
or 4A shdl be quilty of an offence and liable on conviction to a fine not
exceeding[R200 000] R500 000 or to such[impr isonment] penatiesasmay be
determined for the first offence, and in the case of aany subsequent offences to
afine of not less than R500 000 and not morethan R 900 000 or such penalties
as may bedetermined.”.

theinsertion after subsection (3) of the following subsections:

“(4) Any person who contravenes or fails to comply with any
provisions of sections 5(2) shdl be quilty of an offence and liable on conviction

to afine not exceeding R250 000 or such pendtiesas may be determined for the

first offence, and inthecaseof aany subsequent offencesto afineof not lessthan
R250 000 and not more than R 700 000 or such pendties as may be determined.

(5)  Any person found quilty of smoking in aplace where smokingis
prohibited shal beliable to afineof not lessthan R300 and not morethan R 500

for the first offence, and of not less than R500 and not more than R1 000 for
subseguent offences.”.
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Transitional arrangements

Q) Any notice or regulation issued by the M inister prior tothe cominginto
operation of this Act shal remain in force until amended, repealed or replaced by a
notice or regulation made by the M inister in terms of this Act.

Short title and commencement

D This Act shall becdled the T obacco Products Control Amendment Act,
2003, and comes into operation on adateto befixed by the President by proclamation

in the Gazette,

2 Different datesmay befixedinrespect of different provisionsof thisAct.



